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DISTRICT COURT, JEFFERSON COUNTY, COLORADO 
100 Jefferson County Parkway 
Golden, CO 80401 
 
 
 
Plaintiffs: WALLACE FRIEDLANDER and SHARON 

FRIEDLANDER,  

v.  
 
Defendant: CINTAS CORPORATION NO. 2 d/b/a CINTAS 
FIRE PROTECTION. 

 

 
 
 
 
 
 
 
 
∆ COURT USE ONLY ∆  

 
Case No. 16CV31559 
 
Division 9  
 

 
ORDER RE: PLAINTIFFS’ MOTION FOR RECONSIDERATION OF ORDER 

GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 
 

 
THIS MATTER comes before the Court on Plaintiffs’ Motion for Reconsideration of 

Order Granting Defendant’s Motion for Summary Judgment filed on April 18, 2017. Defendant 
filed a Response on May 8, 2017. Defendant filed a Reply on May 15, 2017. Having reviewed 
the pleadings, the record, the relevant law, and all other relevant information, the Court now 
enters the following order: 

Plaintiffs’ Complaint alleges that water discharged into their apartment from a frozen 
pipe, which had ruptured. Plaintiffs further alleged that Defendant previously repaired the same 
frozen pipe and “failed to take adequate steps to winterize or otherwise fix the sprinkler system, 
so that pipes would not freeze and rupture.”  

On April 3, 2017, the Court ordered summary judgment in favor of Defendant. The Court 
found that Defendant had no contractual duty to prevent future freezing of the pipe and had no 
duty to take steps to winterize the pipe. The Court also found that Defendant did not have an 
independent duty to Plaintiffs under tort law.  

Plaintiffs now ask this Court to reconsider its order granting summary judgment. First, 
Plaintiffs fail to state with specificity the rule of law governing their motion to reconsider. 
However, in the Reply, Plaintiffs ask this Court to consider its motion as one filed pursuant to 
C.R.C.P. 121 § 1-15(11), which allows for reconsideration of “interlocutory orders.” An order 
granting summary judgment is not an interlocutory order. An order is final “if it disposes of the 
entire litigation on its merits, leaving nothing for the court to do but execute the judgment.” 
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Kempter v. Hurd, 713 P.2d 1274 (Colo. 1986). Here, the order granting summary judgment 
disposed of the entire case on its merits and the order is final. Therefore, Plaintiffs motion can 
only be proper under C.R.C.P. 59 and/or 60.  

Pursuant to C.R.C.P. 59(a)(3) and (4), a party may move for post-judgment relief and 
request that the court amend the findings or judgment. The purpose of a post-trial motion 
pursuant to Rule 59 is to allow a court to correct any errors that may have been made. Harriman 
v. Cabela’s, Inc., 371 P.3d 758, 761-62 (Colo. App. 2016); In re Marriage of Jones, 668 P.2d 
980, 981 (Colo. App. 1983). The rule requires that the moving party “state the ground asserted 
and the relief sought.” C.R.C.P. 59(d) provides for the grounds for relief under the rule. C.R.C.P. 
59(d)(1) – (3) and (5) do not appear to have any relevance here. Under Rule 59(d)(4), a court 
may reconsider an order for “newly discovered evidence, material for the party making the 
application which that party could not, with reasonable diligence have discovered and produced.” 
A party may seek reconsideration under C.R.C.P. 59(d)(6) for an “error in law.”  

First, Plaintiff fails to state the specific grounds under which relief could be provided. 
Because the rule requires that the party “state the grounds asserted” in a motion for 
reconsideration, the Court would deny the motion under C.R.C.P. 59 for that reason alone. 
However, even if the Court considered the motion as being made under subsection (d)(4) or 
(d)(6), the motion would still be denied.  

Plaintiffs appear to contend that the Court erred in granting summary judgment based on 
new evidence presented to the Court for the first time. Plaintiffs provide an “inspection report” 
from the Defendant that shows that Defendant’s representative performed an inspection at the 
premises. Furthermore, Plaintiffs provide an affidavit from Sharon Friedlander that states that 
personnel from the Arvada Fire Department noted a hole in the exterior wall of the Plaintiffs’ 
apartment that had been stuffed with tissue paper. Plaintiffs contend that this information shows 
that there is a reasonable inference that Defendant failed to address the earlier rupture by sealing 
the hole or failed to properly inspect the system. To the extent that Plaintiffs are making an 
argument pursuant to C.R.C.P. 59(d)(4), that argument fails. The information provided in 
Plaintiffs’ Motion for Reconsideration was known at either the time of the original complaint or 
the time Plaintiffs filed their Response.  

Plaintiffs’ argument may also be cognizable under C.R.C.P. (d)(6), which allows a court 
to correct a finding or judgment because of an “error in law.” Plaintiffs do not specifically 
identify the alleged error in law. To the extent that the Plaintiffs are arguing that this Court erred 
in applying the rule that a court is to accord the non-moving party “the benefit of all favorable 
inferences that may be reasonably drawn from the undisputed fact,” that argument fails. Tapley 
v. Golden Big O Tires, 676 P.2d 676, 678 (Colo. 1998). The undisputed facts showed that the 
service contract did not provide that Defendant would be responsible for correcting design flaws 
or preventing future failures. Additionally, the undisputed facts showed that there was no 
evidence to support an allegation of negligent repair or inspection, which was not even an 
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allegation included in the original complaint. Thus, the Court accorded all reasonable inferences 
to Plaintiffs, and even then, there was no support for their argument.  

Therefore, to the extent that Plaintiffs’ Motion for Reconsideration is being made 
pursuant to C.R.C.P. 59, the motion is denied.  

In the alternative, Plaintiffs’ motion may be cognizable under C.R.C.P. 60. Again, 
Plaintiffs make no specific argument under C.R.C.P. 60. Under Rule 60(b), a court may grant a 
party relief for an order for the following reasons:   

 (1) Mistake, inadvertence, surprise, or excusable neglect; (2) fraud (whether heretofore 
denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse 
party; (3) the judgment is void; (4) the judgment has been satisfied, released, or 
discharged, or a prior judgment upon which it is based has been reversed or otherwise 
vacated, or it is no longer equitable that the judgment should have prospective 
application; or (5) any other reason justifying relief from the operation of the judgment.   

Here, the Court will find that Plaintiffs argument could only be made under C.R.C.P. 60(b)(5). 
Relief from judgment pursuant to C.R.C.P. 60(b)(5) is limited to “extraordinary or extreme 
situations.” People v. Thomas, 195 P.3d 1162, 1165 (Colo. App. 2008); see also Canton Oil 
Corp., v. Dist. Court, 731 P.2d 687, 694 (Colo. 1987). The Court will find that the argument does 
not rise to the level of extraordinary or extreme situations.  

 Therefore, to the extent that Plaintiffs’ Motion for Reconsideration is being made under 
C.R.C.P. 60, the motion is denied.  

 However, even if the Court did consider Plaintiffs motion under C.R.C.P. 121 § 1-15(11), 
the Court would still deny the motion. A party moving for reconsideration under C.R.C.P. 121 § 
1-15(11) “must show more than a disagreement with the court's decision,” and the motion “must 
allege a manifest error of fact or law that clearly mandates a different result or other 
circumstance resulting in manifest injustice.” Here, it appears to the Court that Plaintiffs are 
merely continuing to attempt to stretch the allegations of their Complaint to avoid summary 
judgment. Plaintiffs have appeared to abandon the argument that Defendant had a contractual 
duty altogether and now attempts to push forward with a claim of “negligent inspection” by 
providing additional factual information. A court need not consider new theories asserted for the 
first time in a motion to reconsider. Bowlen v. Federal Deposit Ins. Corp., 815 P.2d 1013, 1015-
16 (Colo. 1991). The Court would deny the motion for that reason alone. However, even if it did 
not, the motion still fails to show “a manifest error of fact or law that clearly mandates a different 
result.”  

 Therefore, to the extent that Plaintiffs’ Motion for Reconsideration is being made under 
C.R.C.P. 121 § 1-15(11), the motion is denied.  
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 Finally, Defendant asks the Court to award attorney fees for having to respond to the 
motion. The request is denied because Defendant has not provided proper legal grounds to award 
attorney fees.  

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Reconsideration is DENIED. 
Defendant’s request for attorney fees is also DENIED. 

 

DONE AND SIGNED:  June 1, 2017.   

        BY THE COURT: 

           

        ___________________________  

        RANDALL C. ARP 
        District Court Judge 


