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DISTRICT COURT, JEFFERSON COUNTY, COLORADO 
100 Jefferson County Parkway 
Golden, CO 80401 
 
 
 
Plaintiffs : WALLACE FRIEDLANDER and SHARON 

FRIEDLANDER,  

v.  
 
Defendant: CINTAS CORPORATION NO. 2 d/b/a CINTAS 
FIRE PROTECTION. 

 

 
 
 
 
 
 
 
 
∆ COURT USE ONLY ∆  

 
Case No. 16CV31559 
 
Division 9  
 

 
ORDER RE: DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 
 

THIS MATTER comes before the Court on Defendant’s Motion for Summary Judgment 
filed on February 10, 2017. Plaintiffs filed a Response on March 3, 2017. Defendant filed a 
Reply on March 15, 2017. Having reviewed the pleadings, the record, the relevant law, and all 
other relevant information, the Court now enters the following order: 

I. BACKGROUND 

Plaintiffs filed their Complaint on October 6, 2016. Plaintiffs Complaint provides a single 
claim of negligence. Plaintiffs were tenants at the Watertower Flats at 7773 West 55th Ave, 
Arvada, CO. (Pls.’ Compl. at ¶ 5.) On or about November 14, 2014, the fire suppression 
sprinkler system malfunctioned, causing a significant amount of water to flow into Plaintiffs’ 
apartment. (Id. at ¶ 7.) Plaintiffs allege that the discharge of water resulted from a frozen pipe, 
which ruptured, and caused the leak. (Id. at ¶ 8.) Plaintiffs further allege that Defendant 
previously repaired the same frozen pipe in February 2014 and “failed to take adequate steps to 
winterize or otherwise fix the sprinkler system, so that pipes would not freeze and rupture.” (Id. 
at ¶ 17.) The leakage caused significant damage to the Plaintiffs’ property. (Id. at ¶ 9-11.) 

The Court held an initial case management conference on February 1, 2017. At the Case 
Management Conference, an issue arose as to whether or not Defendant owed a duty to the 
Plaintiffs to mitigate future problems with the pipe after the February 2014 incident. The Court 
set briefing deadlines for a dispositive motion on the issue and stayed all other deadlines pending 
resolution of the motion.  
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II. STANDARD OF REVIEW 

Summary judgment is an extraordinary remedy that is warranted only upon a clear 
showing that no genuine issue of material fact remains, and that the moving party is entitled to 
judgment as a matter of law.  See Clementi v. Nationwide Mut. Fire Ins. Co., 16 P.3d 223, 225 
(Colo. 2001). The party moving for summary judgment bears the initial burden of presenting the 
basis for a motion for summary judgment and identifying those portions of the record which 
demonstrate the absence of any genuine issues of material fact or any triable issues of fact.  
Continental Airlines, Inc. v. Keenan, 731 P.2d 708, 712 (Colo. 1987); Churchey v. Adolph Coors 
Co., 759 P.2d 1336, 1340 (Colo. 1988). 

Once the moving party meets the initial threshold, the burden shifts to the nonmoving 
party to establish that there is a remaining triable issue of fact. Keenan, 731 P.2d at 712.  The 
failure of the nonmoving party to satisfy this burden entitles the moving party to summary 
judgment as a matter of law.  Gifford v. City of Colo. Springs, 815 P.2d 1008, 1011 (Colo. App. 
1991). The nonmoving party must set forth specific facts through affidavits or other means to 
show that there is a genuine issue for trial, and may not rest upon the mere allegations or denials 
in the pleadings or simple argument. Burman v. Richmond Homes Ltd., 821 P.2d 913, 917 (Colo. 
App. 1991).  

In determining whether summary judgment is proper, the nonmoving party is entitled to 
all favorable inferences that may be reasonably drawn from the evidence.  Bayou Land Co. v. 
Talley, 924 P.2d 136, 151 (Colo. 1996).  

III. ANALYSIS  

Defendant asks that the Court grant summary judgment in its favor on Plaintiffs’ 
negligence claim. Defendant makes three arguments: (1) Defendant owed no tort duty to 
Plaintiffs because there was no “special relationship” between the parties; (2) Defendant owed 
no contractual duty to Plaintiffs; and (3) the economic loss rule precludes Plaintiffs’ claims. 

 “The question of whether a defendant owes a plaintiff a duty to act to avoid injury is a 
question of law to be determined by the court.” Taco Bell v. Lannon, 744 P.2d 43, 46 (Colo. 
1987) (internal citations omitted). The source of a duty that forms the basis of an action can arise 
from a contract or from tort law. Town of Alma v. AZCO Const., Inc., 10 P.3d 1256, 1262 (Colo. 
2000). Where the breach of duty arises from a contract, a party cannot recover under a tort theory 
unless the breach of duty arises independent of the contractual duties. Id. Generally, an 
independent duty arises where there is a “special relationship” between the parties. Id.; see, e.g., 
Bebo Constr. Co. v. Mattox & O'Brien, P.C., 990 P.2d 78, 83 (Colo.1999) (attorney-client 
relationship); Greenberg v. Perkins, 845 P.2d 530, 534 (Colo.1993) (physician-patient 
relationship).  
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Defendant contends that it had neither a contractual duty nor a duty under tort law to 
prevent Plaintiffs’ alleged injuries. Plaintiffs, in contrast, appear to argue that the duty owed to 
them from Defendant arose independent of the contract between Defendant and Watertower Flats 
and sounds in tort law. In the present case, Defendants entered into a service contract with 
Watertower Flats with an effective date of September 4, 2013. It is undisputed that the contract 
was in effect at the time the damage to Plaintiffs property occurred. The contract, produced as 
Exhibit A to Defendant’s Motion for Summary Judgment, provides that Defendant was not 
“responsible for the condition of the system or any of its components that may require repair or 
replacement.” (Ex. A to Def.’s Mot. for Summ J. at ¶ 7.) The service contract further provides 
that Defendant “did not assume any responsibility . . . for the failure of such systems to operate 
effectively” and Defendant would be indemnified “against all such claims including the claims 
of any third party.” (Id. at ¶ 9.) 

It is undisputed that Plaintiffs were not parties to this contract. However, a duty pursuant 
to a contract may still exist if Plaintiffs were a third-party beneficiary. Someone not party to a 
contract is a third-party beneficiary “if the parties to the agreement intended to benefit the non-
party, provided that the benefit claimed is a direct and not merely an incidental benefit of the 
contract.” E.B. Roberts Construction Co. v. Concrete Contractors, Inc., 704 P.2d 859, 865 
(Colo.1985). In the present case, Plaintiffs were tenants of Watertower Flats. Watertower Flats 
entered into a contract with Defendants for the purpose of benefitting its tenants. Therefore, 
Plaintiffs are third-party beneficiaries of the contract.   

Therefore, a duty to Plaintiffs, if any, presumably arose from the contract between 
Defendants and Watertower Flats. The service contract provides that Defendants would perform 
repairs to remedy any service issues. The contract did not provide that Defendants were 
responsible for mitigating future service issues, such as the one that occurred in the present case. 
Thus, the only duty Defendant had pursuant to the contract was to repair the service issue, which, 
in the present case, involved replacing the previously frozen pipe. The service contract does not 
provide that Defendant would be responsible for correcting design flaws or preventing future 
failures. Thus, if Plaintiffs’ claim is based on the allegation that Defendant “failed to take 
adequate steps to winterize or otherwise fix the sprinkler system, so that pipes would not freeze 
and rupture,” that claim fails because future mitigation is not part of the agreement. (Pls.’s 
Compl. at  ¶ 17.) 

Plaintiffs argues that this result is not required based on the holding of A.C. Excavating et 
al. v. Yacht Club II Homeowners Assoc., Inc., 114 P.3d 862 (Colo. 2005). Plaintiffs contend that 
the holding of A.C. Excavating is directly on point because it dealt with cases involving service 
contracts like the one in the present case. In contrast, Defendant argues that A.C. Excavating was 
a narrow holding that applied specifically to a subcontractor’s duty to homeowners rather than to 
service contracts generally. In A.C. Excavating, the Colorado Supreme Court cited to a number 
of earlier holdings regarding service contracts. In each of those cases, the Supreme Court 
established that the contractor had a duty of care independent of a contract. See generally 
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Lembke Plumbing and Heating, 366 P.2d 673 (Colo. 1961); Metro. Gas Repair Serv., Inc. v. 
Kulik, 612 P.2d 313 (Colo. 1980); Cosmopolitan Homes v. Weller, 663 P.2d 1041 (Colo. 1983). 
However, in each of these cases, the defendant’s duty of care was to not perform the contracted 
work negligently. As stated above, Plaintiffs’ Complaint does not allege that Defendant 
performed any work negligently, but that it “failed to take adequate steps to winterize or 
otherwise fix the sprinkler system, so that pipes would not freeze and rupture.” Defendant did 
not have an independent duty of care to perform future mitigation.       

 However, it appears that Plaintiffs are attempting to stretch the allegations of their 
Complaint to include negligent repair of the pipe in order to avoid summary judgment. (Pls.’ 
Resp. to Def.’s Mot. for Summ. J. at 5.) It is undisputed that a pipe on the fire suppression 
system broke, causing water damage in Plaintiffs’ apartment and that the pipe broke because it 
froze. (Def.’s Mot. for Summ. J. at 4; Pls.’ Resp. to Def.’s Mot. for Summ. J. at 2.) While 
Plaintiffs now makes a bald allegation regarding negligent repair or inspection, they provide 
absolutely nothing to support their claim, which, as previously pointed out, is not even included 
in the Complaint. Plaintiffs’ Exhibit 4 to their Response is a handwritten invoice showing the 
service charges from Defendant to Watertower Flats for the November 2014 flood. The notes 
state only that the maintenance worker “fixed break caused by freeze.” There is no mention of 
any repairs that occurred to mitigate any prior negligent installation. It appears that the worker 
simply removed the broken pipe and installed a new one.  

Therefore, the Court will find that Defendant had no contractual duty to prevent future 
freezing of the pipe and had no duty to take steps to winterize the pipe. The Court will further 
find that Plaintiffs’ bare allegation that Defendant performed a negligent repair is not supported 
by any reliable evidence in the record. For that reason, Defendant did not have an independent 
duty to Plaintiffs under tort law. Thus, even giving all favorable inferences to Plaintiffs, 
summary judgment is appropriate. 

IV. CONCLUSION 

For the reasons stated above, the Court finds that there remain no disputed issues of 
material fact that preclude summary judgment. IT IS HEREBY ORDERED that Defendant’s 
Motion for Summary Judgment is GRANTED. 

DONE AND SIGNED:  April 3, 2017.   

        BY THE COURT: 

           

        ___________________________  

        RANDALL C. ARP 

        District Court Judge 


